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Hbrited States (Emtrt of Appeals 

Foe the District of Columbia Circuit 


No. 11,789 


Clayton E. Manning, 

Appellant, 


vs. 


Robert T. Stevens, Secretary of the Army, et al, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF THE APPELLANT 


JURISDICTIONAL STATEMENT 

This action was commenced in the United States Dis¬ 
trict Court for the District of Columbia against the then 
Secretary of the Army, and the then members of the 
U. S. Civil Service Commission. The action was in the 
nature of a suit for a declaratory judgment fixing and 
determining the rights of the Appellant as a civil service 
employee in the Department of the Army. 

Judgment was entered for predecessors of the Ap¬ 
pellees on December 18, 1952 (36A), and Notice of Appeal 
was filed on February 14, 1953 (37A). Jurisdiction of 
this appeal is granted under Title 28, Section 1291 of 
the United States Code. 
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STATEMENT OF THE CASE 

The Appellant filed this suit against the then Secretary 

of the Army and the then members of the U. S. Civil 

Service Commission. The suit was in the nature of a 

declaratory judgment adjudicating the Appellant’s rights 

as a civil service employee of the government. (2A) 

Appellant alleged in his complaint that the cause of 

action arose under the laws of the United States com- 

inonlv known as the Veterans Preference Act of 1944 as 
•> 

amended and the civil service laws, rules and regulations 
relative to employment of veterans as civilian personnel 
in the governmental service of the United States. (3A) 
Appellant further alleged that having duly qualified h> 
entered the employment of the United States as a civilian 
employee during the month of December, 1941, and that 
he was employed as a clerk-typist with the War Depart¬ 
ment until July, 1942 when he was inducted into the mili¬ 
tary service of the United States. (4A) Appellant further 
alleged that he served continuously in the United States 
Army until the date of his honorable discharge on Jan¬ 
uary 9, 1946. That in April, 1946 he was again employed 
as a civilian employee in the War Department, and that 
he was continuously employed until August 4, 1950 at 
which time he was an Administrative Assistant GS-6 in 
the office of the Quartermaster General, Department of 
the Army. (4A) Appellant further alleged that during 
the times of his employment he was given the highest 
efficiency rating that of “excellent,” and that he was a 
veteran preference eligible as that term is defined under 
Section 2 of the Veterans Preference Act of 1944. (4A) 
The Appellant further alleged that he was entitled to all 
the rights, benefits and privileges particularly those 
under Section 14 of the Veterans Preference Act which is 
set forth at length. (4-5A) 

Appellant further alleged that on January 3, 1950, while 
his efficiency rating was “excellent”, he received alleged 


3 


written notice of charges, a copy of which was attached 
to the complaint as exhibit “A” and incorporated as if 
set out at length therein. (6A) 

In paragraph 10 of the complaint the Appellant alleged 
as follows: (6A) 

“That the Appellant filed in answer to said charges 
a Motion to Dismiss Charges, and Answer to Charges 
with supporting affidavit of Clayton E. Manning, on 
July 12, 1950 copies of which are attached hereto as 
Exhibits B and C respectively and made a part 
hereof.” 

Appellant also alleged in paragraph 11 of the complaint 
as follows: 

“That on to wit July 31, 1950, the Appellant re¬ 
ceived a reply to his motion and answer, which reply 
was dated July 27, 1950, and a copy of which is at¬ 
tached hereto as Exhibit D and made a part hereof. 
That in accordance with the alleged notice and reply, 
the Appellant was separated from service on August 
4, 1950.” 

Under paragraph 12 of the complaint the Appellant 
alleged that the notice of charges is null and void and of 
no legal effect in that it did not comply with the terms 
of Section 14 of the Veterans Preference Act, and did 
not set forth any and all reasons specifically and in detail 
as required by the said statute, and that the refusal of 
the then defendant Frank Pace, Jr., as Secretary of the 
Army, to furnish this Appellant with specifications and 
details of said charges deprived the Appellant of the 
means to disprove the charges and to adequately defend 
himself against such outrageous and false charges, so 
that the Appellant could categorically deny the same. 
(6A) 

Exhibit “A”, which is a true copy of the charges filed 
against the Appellant, is set forth on 10, 11A and is as 
follows: 




Exhibit “A” 


DEPARTMENT OF THE ARMY 
OFFICE OF THE QUARTERMASTER GENERAL 
WASHINGTON 25, D. C. 

Reply: 

QMGPA 201 3 July 1950 

Manning, Clayton E. 

SUBJECT: Charge 

THRU: Chief, Military Planning Division 
TO: Mr. Clayton E. Manning 

1. Under the provisions of Department of the 
Army Civilian Personnel Regulations No. 60, you are 
hereby notified that this is a notice of proposed ad¬ 
verse action in accordance with Section 14 of the 
Veterans Preference Act <5f 1944. 

2. The following charge is filed against you with a 
view toward your separation from the service: 

Lack of Suitability for Government Employment. 
Evidence of record indicates that some time dur¬ 
ing the period March-April 1950, you participated 
with Kenneth V. Roach, Sgt. A.F. 37342325 in 
abnormal sexual practice or practices. Such con¬ 
duct is an indication of traits of character un¬ 
desirable in a government employee. 

3. In view of the foregoing, you are hereby in¬ 
formed that it is proposed to separate you from the 
rolls of this Office, effective 4 August 1950. 

4. You will be given until 13 July 1950 to submit 
reason in writing as to why this action should not be 
taken. In the event you fail to reply, or your reply 
does not justify a change in the proposed action, 
separation will be effected on the basis of evidence 
of record. 

5. In the event final decision is made to take 
action as contemplated, you are advised that it is 
your right to request a grievance hearing within 


m 
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thirty (30) days after receipt of notice of the de¬ 
cision, or, in lieu thereof, you may include in your 
written reply a request for review of the proposed 
action under the grievance procedure. 

6. The services of the Civilian Personnel Branch, 
Personnel and Training Division, are available to 
you, should you desire assistance in the preparation 
of your reply. 

BY COMMAND OF MAJOR GENERAL FELD¬ 
MAN: 

/ S / j. w. McDonald 
/ s/ j. w. McDonald 
L t. Colonel, QMC 
Personnel & Training 
Division 

The motion to dismiss the charges is set forth on 12A 
and is as follows: 


Exhibit “B” 

TO: Department of the Army 

Office of the Quartermaster General 
Washington 25, D. C. 

REFERENCE: QMGPA 201, Manning, Clayton E. 

SUBJECT: Motion to Dismiss Charges & Answers 
to Charges 

ATTENTION: J. W. McDONALD 

Lt. Colonel, QMC 

Personnel and Training Division 

Motion to Dismiss Charges 

Clayton E. Manning moves to dismiss the alleged 
charges contained in a communication to him dated 
July 3, 1950, and signed by J. W. McDonald, Lt. Col., 
QMC, Personnel & Training Division, on the grounds 
that the letter or notice of charges fails to comply 
with Section 14 of the Veterans Preference Act of 
1944 in that: 
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1. The letter or notice of charges does not state 
“any and all reasons, specifically and in detail” for 
any such proposed action, that is to say, the letter 
or notice of charges does not state: 

A. The specific date or dates of day of the hap¬ 
pening of the alleged abnormal sexual practice or 
practices. 

B. The specific place or places where such practice 
or practices took place. 

C. The specific act or acts which the charging 
officer states constitute abnormal sexual practice or 
practices. 

D. What specific traits of character are undesir¬ 
able. 

2. The letter or notice of charges does not set 
forth a cause for separation which will “promote the 
efficiency of the service”. 

Answer to Charges 

Clayton E. Manning for answer to the charges con¬ 
tained in a communication to him dated July 3, 1950, 
and signed by J. W. McDonald, Lt. Col., QMC, Per¬ 
sonnel & Training Division, alleges as follows: 

1. He reasserts all his grounds as stated in his 
foregoing motion to dismiss that the letter or notice 
of charges does not comply with Section 14 of the 
Veterans 1 2 * * * * * * 9 Preference Act of 1944. 

2. Without waiving any or all rights by person 

of the defective letter or notice of charges herein¬ 

before interposed, he emphatically denies each and 

every allegation, matter and thing contained in para¬ 

graph 2 of said letter of charges and specifically 

denies that he knows any person by the name of Ken¬ 
neth V. Roach, and denies specifically that at any 
time or place during the months of March or April, 

1950, he participated with the said Kenneth V. Roach 
in any abnormal sexual practice or practices. In 

support thereof, he attaches hereto his affidavit. 
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3. He states that he served his country honorably 
for approximately four years in the United States 
Army and that during his service as a civilian em¬ 
ployee of the United States Government his efficiency 
ratings have been of the highest. 

4. He hereby designated as his representative at 
a hearing in this matter of charges Howard J. Mc¬ 
Grath, 1101 Vermont Ave., N. W., Washington, D. C., 
and Claude L. Dawson, 917 - 15th St., N. W., Wash¬ 
ington, D. C., members of good standing of the Bar 
of the District of Columbia, and request that his 
counsel and himself be given reasonable notice of the 
time and place of hearing upon the charges. 

5. He further demands that he be furnished with 
a bill of particulars stating specifically the date or 
dates and the time of day of the said alleged practice 
or practices, the place of places where the alleged 
practice or practices took place, and the specific act 
or acts of the alleged abnormal sexual practice or 
practices, all of which is required under Section 14 
of the Veterans’ Preference Act of 1944, in order that 
he may properly defend himself against such out¬ 
rageous and false charges which have been filed 
against him. 

Dated this 12 day of July, 1950. 

/s/ Clayton E. Manning 
/s/ Clayton E. Manning 

/s/ Howard J. McGrath 
/s/ Claude L. Dawson 
per H.McG. 

Counsel for Clayton E. Manning 
Exhibit “C” 

Affidavit of Clayton E. Manning 
DISTRICT OF COLUMBIA: SS: 

Clayton E. Manning, being first duly sworn accord¬ 
ing to law under his oath deposes and says: that he 
is the same and identical person known as Clayton 
E. Manning, against whom charges were filed by 
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J. W. McDonald, Lt. Col., QMC, Personnel & Train¬ 
ing Section, on July 3, 1950, and that he makes this 
affidavit in support of his answer to the charges con¬ 
tained in the communication dated July 3, 1950. 

Affiant specifically denies that he knows any person 
by the name of Kenneth V. Roach, Sgt. A.F. 37342325, 
and denies that during the months of April or 
March, 1950, he ever participated in any abnormal 
sexual practice or practices with any such person 
named Kenneth V. Road, and that any such charges 
are absolutely false and without any foundation of 
fact. 

Affiant further says that he cannot safely proceed 
to a hearing in this matter until he is informed of 
the specific times and places where the alleged abnor¬ 
mal sexual practice or practices are alleged to have 
occurred and he demands that he be furnished with 
a specific and detailed bill of particulars covering 
the charges against the affiant contained in paragraph 
2 of the letter of charges. 

/s/ Clayton E. Manning 
/s/ Clayton E. Manning 

Subscribed and sworn to before me this 12 day 
of July, 1950. 

/s/ Lillie L. Christy 
Xotarv Public 

(SEAL) 

2-14-55 

The reply of the Secretary of the Army through J. W. 
McDonald, Col., QMC, Personnel and Training Division, 
is shown at pages 16, 17 and 18A. The Court will note 
that at no time was there any attempt by the Secretary 
of the Army, or his subordinates, to amend the charges 
by giving specific details as required by Section 14 of 
the Veterans’ Preference Act to which reference will be 
made hereinafter. The Appellant was dismissed from his 
civilian position in the Department of the Army, and 
thereafter appealed to the Civil Service Commission 
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pursuant to Section 14 of the Veterans’ Preference Act. 
The affidavit of William C. Hull, Executive Assistant to 
the U. S. Civil Service Commission is set forth on pages 
19, 20, 21 & 22A. The decision of the Chief Law Officer 
of the Civil Service Commission is set forth on pages 24 
to 31A inclusive. Thereafter appeal was taken to the 
Board of Appeals and Review of the Civil Service Com¬ 
mission, and their decision is set forth on pages 33, 34A. 
An affidavit of one Kenneth V. Roach was made in the 
hearing before the Civil Service Commission. (35, 36, 
37A) In connection with this affidavit which was only 
interposed after the appeal had been taken from the 
decision of the Secretary of the Army, attention is in¬ 
vited to the fact that Roach described the man with whom 
he committed the acts to have black hair with a slight 
tinge of gray, whereas the Appellant has brown hair 
which has always been brown and he has no tinge of 
gray. Appellant alleged in paragraph 16 (7A) that he 
had no opportunity to be confronted by his accuser or 
to cross-examine him, and further alleged that although 
the said Roach had been a member of the Army Air Force 
and since discharged, he w r as not permitted to examine 
Roach’s military records in order to determine his sanity 
at the time he made the alleged affidavit and statements 
introduced. 

The defendants in the Court below^ moved for a sum¬ 
mary judgment, and the Appellant, plaintiff below, like¬ 
wise moved for a summary judgment. The Court granted 
the defendants’ motion for summary judgment and 
denied the motion of the Appellant, plaintiff below. 
(40A) 
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STATEMENT OF POINTS ON APPEAL 

1. That the Court below erred in granting the de¬ 
fendants’ motion for summary judgment and in denying 
the plaintiff-Appellant’s motion for a summary judgment. 

2. That the Court erred in failing to find that the 
Administration officials of the Department of the Army 
had not complied with the provisions of Section 14 of the 
Veterans’ Preference Act of June 27, 1944 (5 U.S.C. 863) 
in that the statute requires that any charges filed against 
a veteran preference eligible must be specific and in detail, 
and the charges filed against the Appellant were fatally 
defective because they did not comply with the express 
terms of the statute in this regard. 

3. That the pleadings and affidavits of record to be 
considered in connection with the motion for summary 
judgment conclusively show that the Appellant was not 
the person with whom the said Roach had the intimate 
relations complained of. He is not a man with black hair 
tinged with gray, but with brown or red hair and a man 
whose hair has always been brown. 

4. For other errors apparent of record. 

PERTINENT STATUTES 


5 U.S.C. 863 

“No permanent of indefinite preference eligible, 
who had completed a probationary or trial period em¬ 
ployed in the civil service, or in any establishment, 
agency, bureau, administration, project, or depart¬ 
ment, hereinbefore referred to shall be discharged, 
suspended for more than thirty days, furloughed 
without pay, reduced in rank or compensation, or 
debarred for future appointment except for such 
cause as will promote the efficiency of the service and 
for reasons given in writing, and the person whose 
discharge, suspension for more than thirty days, fur¬ 
lough without pay, or reduction in rank or compensa- 
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tion is sought shall have at least thirty days’ advance 
written notice (except where there is reasonable 
cause to believe the employee to be guilty of a crime 
for which a sentence of imprisonment can be im¬ 
posed), stating any and all reasons, specifically and 
in detail, for omy such proposed action; such prefer¬ 
ence eligible shall be allowed a reasonable time for 
answering the same personally and in writing, and 
for furnishing affidavits in support of such answer, 
and shall have the right to appeal to the Civil Service 
Commission from an adverse decision of the adminis¬ 
trative officer so acting, such appeal to be made in 
writing within a reasonable length of time after the 
date of receipt of notice of such adverse decision: 
Provided, That such preference eligible shall have the 
right to make a personal appearance, or an appear¬ 
ance through a designated representative, in accord¬ 
ance with such reasonable rules and regulations as 
may be issued by the Civil Service Commission; after 
investigation and consideration of the evidence sub¬ 
mitted, the Civil Service Commission shall submit its 
findings and recommendations to the proper adminis¬ 
trative officer and shall send copies of the same to 
the appellant or to his designated representative, and 
it shall be mandatory for such administrative officer 
to take such corrective action as the Commission 
finally recommends: Provided further, That the Civil 
Service Commission may declare any such preference 
eligible who may have been dismissed or furloughed 
without pay to be eligible for the provisions of section 
864 of this title. (June 27, 1944, c. 287, Sec. 14, 58 
Stat. 390) 


ARGUMENT AND BRIEF 

The statement of points on appeal from 1 to 4 inclu¬ 
sive will be collectively considered. This Court has held 
that it will not review the evidence in cases where civil 
service employees have been removed from their posi¬ 
tions in governmental service even though there be no 
evidence to support any of the charges made against 
such employees. 
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Blackmon v. Lee, et al, No. 11,590 decided by this 
Court on May 14, 1953. 

Therefore this Court cannot pass upon a decision of the 
administrative officials to the effect that a man with 
brown or red hair is the same and identical person, as 
the witness against him alleged he had black hair tinged 
with gray. The stupid decisions against the Appellant 
cannot be reviewed by this Court on the evidence of 
record. 

The Appellant however does specifically attack, very 
vigorously, the contention that the officials of the 
Department of the Army complied with the procedural 
requirements of the statute. 

Section 14 of the Veterans’ Preference Act (5 U.S.C. 
S63) provides that where charges are filed against any 
veteran preference eligible, such as the Appellant, they 
must “state any and all reasons specifically and in detail 
for any such proposed action”. This requirement is 
upon the agency in which the veteran preference eligible 
is employed, and it is a fatal defect not to comply with 
the statute. In this connection, attention of the Court is 
specifically directed to the charges filed against the Ap¬ 
pellant as shown by Exhibit “A”. (10-11 A) The 
charges show that the Appellant is alleged to have partici¬ 
pated in March and April 1950 with Kenneth V. Roach in 
abnormal sexual practice or practices. That is the entire 
charge based upon the unsuitability of the Appellant. 

At the very outset of the hearing, a motion was made 
to have the charges made specifically and in detail, as 
required by the statute, (see 12-13A) No amendment 
was ever filed by the Department of the Army, and there 
was absolutely no requirement with the statute in this 
regard. However, after the Appellant had been removed, 
and on appeal, the civil service investigator did obtain 
an affidavit from Kenneth V. Roach, (see 35-36-37A) It 
is to be noted that while the charges alleged that the ab- 


13 


normal sexual practice or practices took place in March 
and April 1950, the affidavit refers to December, 1949 and 
in February 1950, and it is in this affidavit that the Ap¬ 
pellant is described as having black hair with a slight 
tinge of gray and that his mother lived in central Indiana 
while the evidence shows, and the pleadings allege, that 
the Appellant is a citizen of the United States and a 
resident of the State of Iowa where his folks reside and 
none of them ever lived in Indiana. The War Depart¬ 
ment refused to produce any records at all relating to 
Sgt. Kenneth V. Roach, and his statement was the only 
evidence against the Appellant. 

The Appellant was entitled to know the exact time and 
place where the alleged abnormal sexual practice or prac¬ 
tices took place in order that he might properly prepare 
his defense, and he was entitled to know this under the 
statute at the first level at the hearing before the Depart¬ 
ment of the Army, in fact, the statute so requires it, and 
for this reason alone the judgment in this case should 
be reversed upon the authority of Beak v Pace , 185 F.2d 
997, 88 U.S. App. D.C. 50. In Beak v Pace, supra, this 
Court was construing the provision of Title 5 U.S.C. 652 
which provides for removal of persons in the classified 
service. That statute does not require the charges to be 
specific and in detail as is required by Section 14 of the 
Veterans Preference Act [Title 5 U.S.C. 863]. The 
question of law involved in this case is whether the ad¬ 
ministrative officials of the Department of the Army com¬ 
plied with the procedural requirements of the statute 
relative to removal. There was no such compliance in 
accordance with the statute. 
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CONCLUSION 

For the reasons herein stated the judgment in this 
cause should be reversed, and this cause remanded to the 
District Court with instructions to proceed in accordance 
with the views of this Court. 

Respectfully Submitted, 

Claude L. Dawson, 

917 - 15th Street, N. W., 
Washington, D. C. 

Howard J. McGbath, 

1101 Vermont Ave., N. W. 
Washington, D. C. 
Attorneys for the Appellant 
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1 Filed Dec 13 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CLAYTON E. MANNING, Akron, Iowa, 

Plaintiff, 

vs. 

FRANK PACE, JR., Secretary of the Army, 
Washington, D. C. 

ROBERT RAMSPECK, Chairman, 

U. S. Civil Service Commission, 

Washington, D. C. 

FRANCES PERKINS, Member, 

U. S. Civil Service Commission, 

Washington, D. C. 

JAMES M. MITCHELL, Member, 

U. S. Civil Service Commission, 

Washington, D. C. 

Defendants. 

Civil Action No. 5166-’51 

Suit In the Nature of a Declaratory Judgment Adjudi¬ 
cating Plaintiff’s Rights As a Civil Service Employee 
of the Government , and Requiring the Defendants To 
Restore the Plaintiff To a Position In the Depart¬ 
ment of the Army, and for Such Other and Further 
Relief As May Be Equitable and Just. 

The plaintiff for his cause of action complains of the 
defendants and alleges: 

1. That the plaintiff is a citizen of the United States 
and a resident of the State of Iowa, and brings this action 
in his own right. That the value of the object sought to 
be obtained by this suit exceeds the sum of Three Thou¬ 
sand Dollars ($3,000.00) exclusive of interest and costs. 
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The plaintiff also alleges that the cause of action arises 
exclusively under the laws of the United States commonly 
known as the “Veterans Preference Act of 1944 as 
Amended’’, and the Civil Service laws, rules and regula¬ 
tions relating to the employment of veterans from the 
United States military services as civilian personnel in the 
governmental service of the United States and particu¬ 
larly in the Department of the Army of the United 
States. 

2 2. That the said defendant, Frank Pace, Jr., is 

the duly appointed acting and qualified Secretary of 
the Army and in such capacity has control and supervision 
over all of the employees of the Department of the Army. 

3. That the said defendant, Robert Ramspeck, is the 
duly appointed, acting and qualified chairman of the 
United States Civil Service Commission. 

4. That the defendant, Frances Perkins, is a duly ap¬ 
pointed, acting and qualified member of the United States 
Civil Service Commission. 

5. That the defendant, James M. Mitchell, is a duly 
appointed, acting and qualified member of the United 
States Civil Service Commission. 

6. That the said defendants, Robert Ramspeck, Frances 
Perkins and James M. Mitchell, in their official capacity 
as the United States Civil Service Commission, constitute 
the full membership of the said Civil Service Commission 
and are charged by law with the enforcement of all of 
the laws of the United States, the regulations of the said 
Commission, and the Executive Orders of the President of 
the United States relating to the employment, dismissal, 
discharge and retirement of all civilian employees of the 
United States commonly known as civil service employees. 

7. That the defendant, Frank Pace, Jr., as Secretary 
of the Army, has under his control and supervision, the 
employment of civilian personnel so employed in the De- 
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partment of the Army wherever situated and wherever 
employed, but that the said defendant, as Secretary of 
the Army, has no discretion in the employment of the 
civilian personnel so employed in the Department of the 
Army, but must at all times employ persons certified to 
him as qualified for employment in the various occupa¬ 
tions by such of the defendants as constitute the United 
States Civil Service Commission. 

8. Plaintiff further alleges that having duly qualified, 
he entered the employment of the United States as a 
civilian employee during the month of December, 1941, and 
was so employed as a clerk-typist with the War Depart¬ 
ment, now under the jurisdiction of the said defendant, 
Frank Pace, Jr., until July, 1942, when he was separated 
on military leave having been inducted into the United 
States Army on July 11, 1942; that he served in 
3 the United States Army continuously to the date of 
his honorable discharge on January 9, 1946, and 
that he resumed his employment as a civilian employee in 
the War Department in April, 1946 as a clerk, and was 
continuously employed until August 4, 1950 at which time 
he was an Administrative Assistant, GS-6, Department 
of the Army, Quartermaster General. That all during the 
aforesaid times, the plaintiff had the highest efficiency rat¬ 
ing which was “Excellent”, and that he is a veteran prefer¬ 
ence eligible as that term is defined under Section 2 of the 
Veterans Preference Act of 1944 and as such was entitled 
to all the rights, benefits and privileges of said act and 
particularly Section 14 of the Veterans Preference Act 
of 1944 as amended, which among other things provided: 

“Sec. S63. Discharge, suspension, etc., only for cause; 
reason in writing; advance notice; personal appearance; 
findings and recommendations. No permanent or indefi¬ 
nite preference eligible, who has completed a probationary 
or trial period employed in the civil service, or in any 
establishment, agency, bureau, administration, project, or 


department, hereinbefore referred to shall be discharged, 
suspended for more than thirty days, furloughed without 
pay, reduced in rank or compensation, or debarred for 
future appointment except for such cause as will promote 
the efficiency of the service and for reasons given in writ¬ 
ing, and the person whose discharge, suspension for more 
than thirty days, furlough without pay or reduction in 
rank or compensation is sought shall have at least thirty 
days’ advance notice( except where there is reasonable 
cause to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), stat¬ 
ing any and all reasons, specifically and in detail, for any 
such proposed action; such preference eligible shall be 
allowed a reasonable time for answering the same per¬ 
sonally and in writing, and for furnishing affidavits in 
support of such answer, and shall have the right to ap¬ 
peal of the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such ap¬ 
peal to be made in writing within a reasonable length of 
time after the date of receipt of notice of such adverse 
decision; Provided, That such preference eligible shall 
have the right to make a personal appearance, or an ap¬ 
pearance through a designated representative, in accord¬ 
ance with such reasonable rules and regulations as may be 
issued by the Civil Service Commission; after investiga¬ 
tion and consideration of the evidence submitted, the 
Civil Service Commission shall submit its findings and 
recommendations to the proper administrative officer and 
shall send copies of same to the appellant or to his desig¬ 
nated representative, and it shall be mandatory for such 
administrative officer to take such corrective action as the 
Commission may declare any such preference eligible who 
may have been dismissed or furloughed without pay to be 
eligible for the provisions of section S64 of this title. 

(June 27, 1944, ch. 287, Sec. 14, 58 Stat. 390).” 

5 U.S.C. 863. 





4 9. That on July 3, 1950, while his efficiency rat¬ 

ing was “Excellent”, the plaintiff received an al¬ 
leged written notice of charges, a copy of which is at¬ 
tached hereto as Exhibit A and is hereby incorporated as 
if set out at length herein. 

10. That the plaintiff filed in answer to said charges 
a Motion to Dismiss Charges, and Answer to Charges 
with supporting Affidavit of Clayton E. Manning, on 
July 12, 1950 copies of which are attached hereto as Ex¬ 
hibits B and C respectively and made a part hereof. 

11. That on to wit July 31, 1950, the plaintiff received 
a reply to his motion and answer, which reply was dated 
July 27, 1950, and a copy of which is attached hereto as 
Exhibit D and made a part hereof. That in accordance 
with the alleged notice and reply, the plaintiff was sepa¬ 
rated from service on August 4, 1950. 

12. That the alleged notice of charges of July 3, 1950 
is null and void and of no legal effect in that it did not 
comply with terms of Section 14 of the Veterans Prefer¬ 
ence Act in that it does not set forth any and all reasons 
specifically and in detail, and the refusal of said de¬ 
fendant, Frank Pace, Jr., as Secretary of the Army, to 
furnish this plaintiff with specifications and details of 
said charges deprived this plaintiff of the means to dis¬ 
prove the charges and to adequately defend himself 
against such outrageous and false charges and this plain¬ 
tiff could only categorically deny the same. 

13. That no evidence was offered to support any of 
the charges preferred against the plaintiff, and that 
there was a total lack of evidence to prove any and all of 
the charges against the plaintiff either offered at the time 
that the defendant, Frank Pace, Jr., as Secretary of the 
Army, reviewed the plaintiff’s case, or at the time that 
the plaintiff’s case was reviewed by the said defendants 
constituting the United States Civil Service Commission. 
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14. That thereafter in compliance with the provisions 
of Section 14 of the Veterans Preference Act of 1944, 
the plaintiff then appealed on August 10, 1950 to the 

U. S. Civil Service Commission and a hearing was 
5 held in the Commission on November 3, 1950, at 
which time the plaintiff renewed his objections to 
the alleged notice of charges heretofore identified as Ex¬ 
hibit A on the grounds that it was not specific and in de¬ 
tail so as to provide this plaintiff with the means of prov¬ 
ing his innocence; he renewed his request for specific and 
detailed charges which was not furnished, and he asked 
the Civil Service Commission to reverse the personnel ac¬ 
tion of the Department of the Army on the grounds there 
was no compliance with Section 14 of the Veterans Pref¬ 
erence Act of 1944, but the Commission did not grant said 
motion. 

15. At the hearing, the only evidence produced by the 
Commission proved that the plaintiff was not guilty of 
the charges in that the only evidence was an affidavit of 
one Vincent Roach dated October 6, 1950 at Denver, Colo¬ 
rado, which described acts committed with a person identi¬ 
fied only by description, which included as follows: “His 
hair was black with a slight tinge of gray.” Whereas the 
actual physical evidence at the hearing showed the plain¬ 
tiff had brown hair and no tinge of gray, and his hair 
had always been brown, and that the said acts described 
were not within the period stated in the charges. 

16. The plaintiff had no opportunity to be confronted 
by the said accuser, Vincent Roach, nor to cross-examine 
him. Although the evidence showed that the said Vincent 
Roach had been a member of the Army Air Force and 
since discharged, the request of plaintiff through his coun¬ 
sel at the hearing that Roach’s military medical records 
be produced to determine his sanity at the time he made 
the alleged affidavit and statements introduced, the afore¬ 
said request was never granted although the representa- 
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tive of the Department of the Army at the hearing stated 
that he did not know if Vincent Roach was sane or insane 
at the time he made such statements and affidavits. 

17. That on appeal to the said members constituting 
the said United States Civil Service Commission and after 
exhausting all administrative remedies available to the 

plaintiff before the said Commission, the said mem- 
6 bers of the United States Civil Service Commission 
finally affirmed the action of the Department of 
the Army in removing the plaintiff from his position as 
Administrative Assistant as aforesaid and finally dis¬ 
missed the plaintiff’s appeal to said Commission. 

18. The plaintiff further alleges that the action of the 
said defendants, and each of them, in acting upon the 
alleged charges and making a pretended decision sepa¬ 
rating the plaintiff from his governmental position, was 
arbitrary, capricious and contrary to law, and contrary 
to the true fact, and that there is no evidence of any kind, 
nature and description, either oral or documentary, which 
is proof of the charges made against the plaintiff. 

19. That the plaintiff has no speedy adequate remedy 
at law; that he has fully exhausted any administrative 
remedies available to him and that unless this Court 
grants the relief to which he is justly entitled to, he will 
be without remedy. 

WHEREFORE, plaintiff prays for judgment as follows: 

1. That due process of this Court issue directing and 
commanding the said defendants, and each of them, to 
appear and answer this bill of complaint. 

2. That the defendants, and each of them, be required 
to produce all evidence upon which the plaintiff’s removal, 
as a civil service employee, was predicated. 

3. That a declaratory judgment be entered in this 
cause, adjudicating and declaring that the plaintiff’s dis- 
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missal from governmental service was illegal and unlawful* 

and setting aside and holding for naught any finding which 

the defendants or anv of them made on the basis of the 

*> 

alleged and pretended charges against the plaintiff. 

4. That the Court declare and find that there is no 
evidence of any kind, nature or character to support any 
such pretended charges resulting in the plaintiff’s dismis¬ 
sal from governmental employment. 

5. That the Court, as part of the declaratory judgment, 
order and direct the said defendants to forthwith 

7 restore the plaintiff to his position as Administra¬ 
tive Assistant in the Department of the Army, Of¬ 
fice of the Quartermaster General, Washington, D. C., as 
of the date of his illegal and unlawful discharge there¬ 
from, and award to the plaintiff all of the rights, benefits 
and privileges which may or might have accrued including 
payment of accrued salary had not the plaintiff been ille¬ 
gally and unlawfully discharged from governmental em¬ 
ployment. 

6. That the plaintiff have such other and further re¬ 
lief as to the Court may appear to be equitable and just 
in the premises. 

/s/ Clayton E. Manning 
/s/ Clayton E. Manning 
Plaintiff 

/s/ Claude L. Dawson 
/s/ Claude L. Dawson 
917 - 15th St., N. W. 

Washington, D. C. 

/s/ Howard J. McGrath 
/s/ Howard J. McGrath 
NA 3349 

1101 Vermont Ave., N. W. 

Washington, D. C. 

Attorneys for the plaintiff. 








DISTRICT OF COLUMBIA, SS: 

CLAYTON E. MANNING, being first duly sworn upon 
his oath, deposes and says that he is the plaintiff in the 
above entitled cause; that he has read the within and 
foregoing complaint and knows the contents thereof, and 
that the matters and things set forth therein as to his own 
personal knowledge are true and those states upon infor¬ 
mation and belief he believes to be true. 

/s/ Clayton E. Manning 
/s/ Clayton E. Manning 

Subscribed and sworn to before me this 12th day of 
December, 1951. 

/s/ Ethel M. Hoffler 
Notary Public, Washington, D. C. 

My commission expires July 14, 1954. 

8 Filed Dec 13 1951 Harry M. Hull, Clerk 

Exhibit “A” 

DEPARTMENT OF THE ARMY 
OFFICE OF THE QUARTERMASTER GENERAL 
WASHINGTON 25 D. C. 

Reply: 

QMGPA 201 3 July 1950 

Manning, Clayton E. 

SUBJECT: Charge 

THRU: Chief, Military Planning Division 

TO: Mr. C^vton E. Manning 

1. Under the provisions of Department of the Army 
Civilian Personnel Regulations No. 60, vou are hereby 
notified that this is a notice of proposed adverse action 
in accordance with Section 14 of the Veterans’ Preference 
Act of 1944. 
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2. The following charge is filed against you with a 
view toward your separation from the service: 

Lack of Suitability for Government Employment. 
Evidence of record indicates that some time during the 
period March-April 1950, you participated with Kenneth 
V. Roach, Sgt. A.F. 37342325 in abnormal sexual practice 
or practices. Such conduct is an indication of traits of 
character undesirable in a government employee. 

3. In view of the foregoing, you are hereby informed 
that it is proposed to separate you from the rolls of this 
Office, effective 4 August 1950. 

4. You will be given until 13 July 1950 to submit rea¬ 
son in writing as to why this action should not be taken. 
In the event you fail to reply, or your reply does not 
justify a change in the proposed action, separation will 
be effected on the basis of evidence of record. 

5. In the event final decision is made to take action as 
contemplated, you are advised that it is your right to re¬ 
quest a grievance hearing within thirty (30) days after 
receipt of notice of the decision, or, in lieu thereof, you 
may include in your written reply a request for review 
of the proposed action under the grievance procedure. 

6. The services of the Civilian Personnel Branch, Per¬ 
sonnel and Training Division, are available to you, should 
you desire assistance in the preparation of your reply. 

BY COMMAND OF MAJOR GENERAL FELDMAN: 

/s/ j. w. McDonald 
/ s/ j. w. McDonald 
L t. Colonel, QMC 
Personnel & Training Division 


CONFIDENTIAL 
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9 Filed Dec 13 1951 Harry M. Hull, Clerk 

Exhibit “B” 

TO: Department of the Army 

Office of the Quartermaster General 
Washington 25, D. C. 

REFERENCE: QMGPA 201, Manning, Clayton E. 

SUBJECT: Motion to Dismiss Charges & Answers to 
Charges 

ATTENTION: J. W. McDONALD 

Lt. Colonel, QMC 
Personnel & Training Division 

Motion To Dismiss Charges 

Clayton E. Manning moves to dismiss the alleged 
charges contained in a communication to him dated July 
3, 1950, and signed by J. W. McDonald, Lt. Col., QMC, 
Personnel & Training Division, on the grounds that the 
letter or notice of charges fails to comply with Section 
14 of the Veterans Preference Act of 1944 in that: 

1. The letter or notice of charges does not state “any 
and all reasons, specifically and in detail” for any such 
proposed action, that is to say, the letter or notice of 
charges does not state: 

A. The specific date or dates or time of day of the 
happening of the alleged abnormal sexual practice or 
practices. 

B. The specific place or places where such practice or 
practices took place. 

C. The specific act or acts which the charging officer 
states constitute abnormal sexual practice or practices. 

D. What specific traits of character are undesirable. 


2. The letter or notice of charges does not set forth a 
cause for separation which will “promote the efficiency of 
the service.” 

Answer To Charges 

Clayton E. Manning for answer to the charges contained 
in a communication to him dated July 3, 1950, and signed 
by J. W. McDonald, Lt. Col, QMC, Personnel & Training 
Division, alleges as follows: 

10 1. He reasserts all his grounds as stated in his 

foregoing motion to dismiss that the letter or not¬ 
ice of charges does not comply with Section 14 of the 
Veterans’ Preference Act of 1944. 

2. Without waiving any or all rights by person of the 
defective letter or notice of charges hereinbefore inter¬ 
posed, he emphatically denies each and every allegation, 
matter and thing contained in paragraph 2 of said letter of 
charges and specifically denies that he knows any person 
by the name of Kenneth V. Roach, and denies specifically 
that at any time or place during the months of March or 
April, 1950, he participated with the said Kenneth V. 
Roach in any abnormal sexual practice or practices. In 
support hereof, he attaches hereto his affidavit. 

3. He states that he served his country honorably for 
approximately four years in the United States Army and 
that during his service as a civilian employee of the 
United States Government his efficiency ratings have been 
of the highest. 

4. He hereby designated as his representatives at a 
hearing in this matter of charges Howard J. McGrath, 
1101 Vermont Ave., N. W., Washington, D. C., and Claude 
L. Dawson, 917 - 15th Street, N. W., Washington, D. C., 
members of good standing of the Bar of the District of 
Columbia, and request that his counsel and himself be 
given reasonable notice of the time and place of hearing 
upon the charges. 
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5. He further demands that he be furnished with a bill 
of particulars stating specifically the date or dates and 
the time of day of the said alleged practice or practices, 
the place or places where the alleged practice or prac¬ 
tices took place, and the specific act or acts of the alleged 
abnormal sexual practice or practices, all of which is 
required under Section 14 of the Veterans’ Preference Act 
of 1944, in order that he may properly defend himself 
against such outrageous and false charges which have 
been filed against him. 

Dated this 12 day of July, 1950. 

/s/ Clayton E. Manning 
/s/ Clayton E. Manning 

/s/ Howard J. McGrath 
/s/ Claude L. Dawson 
per H.McG. 

Counsel for Clayton E. Manning 
11 Filed Dec 13 1951 Harrv M. Hull, Clerk 

Exhibit “C” 

Affdavit of Clayton E. Manning 
DISTRICT OF COLUMBIA: SS: 

Clayton E. Manning, being first duly sworn according 
to law upon his oath deposes and says: that he is the 
same and identical person known as Clayton E. Manning, 
against whom charges were filed by J. W. McDonald, Lt. 
Col., QMC, Personnel & Training Section, on July 3, 1950, 
and that he makes this affidavit in support of his answer 
to the charges contained in the communication dated July 
3, 1950. 

Affiant specifically denies that he knows any person by 
the name of Kenneth V. Roach, Sgt. A. F. 37342325, and 
denies that during the months of April or March, 1950, 
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he ever participated in any abnormal sexual practice or 
practices with any person named Kenneth V. Roach, and 
that any such charges are absolutely false and without 
any foundation of fact. 


Affiant further says that he cannot safely proceed to a 
hearing in this matter until he is informed of the specific 
times and places where the alleged abnormal sexual prac¬ 
tice or practices are alleged to have occurred and he de¬ 
mands that he be furnished with a specific and detailed bill 
of particulars covering the charges against the affiant 
contained in paragraph 2 of the letter of charges. 

/s/ Clayton E. Manning 
/s/ Clayton E. Manning 


Subscribed and sworn to before me this 12 day of July, 
1950. 


/s/ Lillie L. Christy 
Notary Public 

(SEAL) 

2-14-55 

12 Filed Dec 13 1951 Harry M. Hull, Clerk 


CONFIDENTIAL 


Exhibit “D” 


DEPARTMENT OF THE ARMY 
OFFICE OF THE QUARTERMASTER GENERAL 
WASHINGTON 25, D. C. 

Reply: 

QMGPA 201 27 July 1950 

Manning, Clayton E. 

SUBJECT: Charge 

THRU: Chief, Military Planning Division 
TO: Mr. Clayton E. Manning 
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1. Receipt is acknowledged of your reply dated 12 July 
1950 to letter dated 3 July 1950, subject as above. 

2. Your reply has been carefully considered, particu¬ 
larly with reference to issues raised in paragraphs 1 and 
2 thereof, in which you state “That the letter or notice 
of charges fails to comply with Section 14 of the Veterans’ 
Preference Act of 1944” and “The letter or notice of 
charges does not set forth a cause for separation which 
will ‘promote the efficiency of the service’ 

3. In reference to your paragraph 1, it is considered 
that the provisions of Table 6 “Procedures in taking ad¬ 
verse actions under Part 22 of the Commission’s Regula¬ 
tions” Chapter S 1, Federal Personnel Manual have been 
complied with. In this connection, paragraph 1 d of Table 
6 is quoted for your information—“So far as practicable, 
cite specific incidents and dates”. 

4. In reference to your paragraph 2, the following ex¬ 
cerpt from Chapter Sl-11 Federal Personnel Manual is 
quoted for your information: 

“LIMITATIONS ON DISCRETION OF APPOINTING 
OFFICERS AS TO SEPARATIONS, SUSPENSIONS, 
FURLOUGHS, AND REDUCTIONS IN RANK AND 
SALARY 

“The appointing officer must take the following action 
under the circumstances indicated: 

“1. He shall remove, demote, or reassign to another posi¬ 
tion any employee in the competitive service whose con¬ 
duct or capacity is such that his removal, demotion, or 
reassignment will promote the efficiency of the service. 
(Required by section 01.3 (d) of Executive Order 9830, 
and by section 9.101 (a) of the Commission’s regulations.) 

“The following grounds shall be included among those 
constituting sufficient cause for the removal of an em¬ 
ployee : 
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“b. Criminal, infamous, dishonest, immoral, or notori¬ 
ously disgraceful conduct.” 

CONFIDENTIAL 

13 


CONFIDENTIAL 
QMGPA 201 Manning, Clayton E. 

The conduct cited in letter of charge 3 July 1950 is con¬ 
sidered to fall within the purview of para. 1 b, Chapter 
Sl-11 Federal Personnel Manual, cited above, and as such, 
is considered to be an indication of traits of character 
undesirable in a government employee. Consequently, it 
is considered that your removal will promote the efficiency 
of the service. 

5. Consideration of your reply does not justify a 
change in the proposed action. It is considered that evi¬ 
dence of record is sufficient to establish the absence of 
mistaken identity. Accordingly you will be separated 
from the service at the close of business 4 August 1950. 
Copy of SF 50 affecting this action is inclosed. 

6. You are hereby advised of your right to appeal 
this action under the provisions of Section 14, Veterans’ 
Preference Act of 1944 to the Chief Law Officer, Civil 
Service Commission, Washington 25, D. C. within (10) 
ten days of date of separation. 

7. As advised in letter of 3 July 1950, it is your right 
to appeal separation action under the Grievance Proced¬ 
ure. Request for hearing should be submitted to this 
Division, setting forth in detail the basis of your griev¬ 
ance. In the event you are dissatisfied with the decision 
of this Office and believe the decision is in violation of 
law or Department of the Army regulations, discrimina- 
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tion prohibited by law or Executive Order, a violation of 
procedural rights, or claim that the decision is unjust or 
inequitable and contrary to facts, you may request review 
of the decision by the Department of the Army, Employee 
Grievance Board within ten (10) days of receipt of such 
decision. Appeal under the Grievance Procedure and 
under Section 14 Veterans’ Preference Act will not be 
considered concurrently. Request for hearing under the 
Grievance Procedure will not effect date of separation. 

BY COMMAND OF MAJOR GENERAL FELDMAN: 

/s/ J. W. McDonald 

j. w. McDonald 

Colonel, QMC 

Personnel & Training Division 

1 Incl: 

SF 50 

CONFIDENTIAL 

• • • • 

14 Filed Mar 18 1952 Harry M. Hull, Clerk 

Defendants’ Motion To Dismiss or For Summary 

Judgment 

Come now the defendants by their attorney, the United 
States Attorney, and move this Court to dismiss the 
complaint filed herein or for summary judgment thereon. 

/s/ Charles M. Irelan 

CHARLES M. IRELAN 
United States Attorney 
/s/ Ross O’Don oghue 

ROSS O’DONOGHUE 
Assistant United States 
Attorney 

/s/ Ravmond E. Baker 

RAYMOND E. BAKER 
Assistant United States 
Attorney 
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15 Filed Mar 18 1952 Harry M. Hull, Clerk 

Exhibit A 
A ffidavit 

William C. Hull, being duly sworn, deposes and says: 

I am the Executive Assistant of the United States Civil 
Service Commission and official custodian of the records 
of the said Commission. 

I have caused a review to be made of the official files 
and records of the United States Civil Service Commis¬ 
sion to ascertain the action taken by the said Commission 
in any appeals filed by the plaintiff, Clayton E. Manning, 
from the action of the Department of the Army, Office of 
the Quartermaster General, Washington, D. C. in removing 
the said plaintiff from the position of Administrative 
Assistant, GS-G, effective August 4, 1950. 

1. On August 10, 1950, the plaintiff, Clayton E. Man¬ 
ning, filed a written appeal in the office of the Chief Law 
Officer, U. S. Civil Service Commission pursuant to Section 
14 of the Veterans’ Preference Act (58 Stat. 390 (1944) 
as amended 5 U.S.C.A. 863), and the rules of the Com¬ 
mission (5 Code Fed. Regs. 22.6), from the action of the 
Department of the Army, Office of the Quartermaster 
General, dismissing the plaintiff from his employment in 
the said Department of the Army effective August 4, 
1950. The plaintiff requests a hearing before the Com¬ 
mission as provided in Section 14 of the Veterans’ Pref¬ 
erence Act and designated counsel to represent him at 
the hearing. (Exhibit No. 1) 

16 2. The plaintiff’s appeal was timely. The record 
shows that he had a right to initiate an appeal to 

the Commission under the provisions of Section 14 of the 
Veterans’ Preference Act. 
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3. As provided under Section 22.8, Code of Federal 
Regulations (1949 ed), an investigation was made by the 
Commission in Washington, D. C. and in Denver, Colorado 
to develop all the facts and circumstances relative to the 
adverse decision of the Department of the Army in this 
matter and copies of the official record of the Department 
of the Army, Office of the Quartermaster General along 
with the charges, answer and final decision of the said 
Department were secured. 

4. As a result of the investigation, the Commission’s 
Chief Law Officer had before him the official records of 
the Department of the Army, to wit: the charge served 
on the plaintiff, dated July 3, 1950; the plaintiff’s answer 
and motion to dismiss dated July 12, 1950; and the final 
notice of the Department of the Army dated July 12, 
1950, dismissing the plaintiff effective August 4, 1950. A 
copy of these records have been attached to the plaintiff’s 
complaint in this action. 

In addition, the Chief Law Officer had before him a 
report of investigation made by the Commission in Wash¬ 
ington, D. C. and a report of investigation by the Com¬ 
mission in Denver, Colorado which included an affidavit 
made before the Commission’s investigator by Kenneth 
Vincent Roach and dated October 6, 1950. 

Furthermore, as part of the record in this appeal, the 
Chief Law Officer had before him a copy of a criminal in¬ 
vestigation report made by Military District of Wash¬ 
ington, D. C. dated May 31, 1950. 

5. The plaintiff had the right to inspect the aforemen¬ 
tioned file and records and did inspect and examine them. 

6 A hearing was given the plaintiff on November 3, 
1950, at which the plaintiff personally appeared and was 
represented by counsel. The plaintiff testified in 
17 his own behalf and offered three affidavits which 
were inserted in the record. A summarization of 
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the hearing was prepared by the Commission’s representa¬ 
tive and a copy was furnished the plaintiff. (5 Code Fed. 
Regs. 22.9(g) (1949 ed). 

7. Kenneth Vincent Roach, referred to in paragraph 
4 above, did not personally appear and give testimony at 
the hearing of November 3, 1950. The Commission does 
not have the power of subpoena nor does it require the 
Federal agency involved to make arrangements for the 
appearance of witnesses. (5 Code Fed. Regs. 22.9(f)(1949 
ed). 

8. A further investigation was made by the Commis¬ 
sion in Washington, D. C. and a report of the investiga¬ 
tion dated November 10, 1950, was made part of the rec¬ 
ord in this matter. 

9. On the basis of the aforementioned records, investi¬ 
gations and hearing, the Commission’s Chief Law Officer 
held that the charge preferred against the plaintiff was 
specific and in detail within the meaning of Section 14 
of the Veterans’ Preference Act and that the Department 
of the Army could reasonably conclude that the plaintiff 
vras guilty as charged and that it would not be in the 
public interest to retain him in the Federal service. The 
Chief Law Officer concluded the discharge of the plaintiff 
w T as effected for such cause as would promote the efficiency 
of the service as provided in Section 14 of the Act and 
that the personnel action of the Department of the Army 
w-as not arbitrary, unreasonable or capricious. (Deci¬ 
sion of the Chief Law’ Officer, Exhibit No. 2) 

10. The plaintiff was advised of the findings of the 
Chief Law Officer by registered letter dated November 21, 
1950 (received November 30, 1950) (Exhibit No. 3) and 
a copy of the Chief Law Officer’s findings as well as a 
summarization of the hearing were enclosed. 
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11. The plaintiff, on November 30, 1950, made a timely 
appeal under Section 22.11, Code of Fed. Regs. (1949 ed) 
from the decision of the Chief Law Officer and requested 
a hearing. (Exhibit No. 14) 

IS 12. As provided under Section 22.11(b), Code of 
Federal Regulations (1949 ed), the appeal was re¬ 
ferred to the Commission’s Board of Appeals and Re¬ 
view, which after a postponement request by the parties, 
set the matter down for hearing on March 2, 1951. The 
plaintiff personally attended this hearing and was repre¬ 
sented bv counsel. 

•» 

13. The Commission’s Board of Appeals and Review 
affirmed the decision of the Chief Law Officer and so ad¬ 
vised the plaintiff on May 25, 1951. (Exhibit No. 5) 

14. The plaintiff does not have an administrative ap¬ 
peal now pending in the United States Civil Service Com¬ 
mission. 

/s/ William C. Hull 
/s/ William C. Hull 

Executive Assistant 
United States Civil Service 
Commission 

Subscribed and sworn to before me, a notary public, in 
and for the District of Columbia, this 5th day of March 
1952. 

/s/ R. E. Scueder 
Notary Public 

(SEAL) 

My Commission expires Jan. 1, 1956. 

• * • • 
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Exhibit #1 

BEFORE THE CHIEF LAW OFFICER 

of the 

UNITED STATES CIVIL SERVICE COMMISSION 
In Re: 

Appeal of Clayton E. Manning 

NOTICE is hereby given that the undersigned, Clayton 
E Manning, hereby appeals to the Chief Law Officer of 
the United States Civil Service Commission from his 
dismissal from governmental service in the office of the 
Quartermaster General of the Department of the Army, 
as indicated by letter of July 27, 1950, signed by J. W. 
McDonald, Colonel KMC, Personnel and Training Section, 
upon the grounds stated in the same communication. 

I demand a full hearing at which I may attend, and 
offer testimony, and witnesses in my behalf, and be repre¬ 
sented by counsel. 

I hereby designate as my representatives, Claude L. 
Dawson, 917 - 15th Street, N. W., Washington 5, D. C., 
and Howard J. McGrath, 1101 Vermont Avenue, N. W., 
Washington 5, D. C., and I request that my representa¬ 
tives and myself be given reasonable notice of the time 
and place of hearing. 

Dated this 10th day of August, 1950. 

/s/ Clayton E. Manning 
/s/ Clayton E. Manning 

/s/ Claude L. Dawson 
/s/ Claude L. Dawson 
per HMS 

/s/ Howard J. McGrath 
/s/ Howard J. McGrath 

Attornevs for Clavton E. Manning 

• • • • 
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20 Exhibit #2 

UNITED STATES CIVIL SERVICE COMMISSION 
OFFICE OF THE CHIEF LAW OFFICER 
WASHINGTON, D. C. 

CL :KR: JCW :AK :jb 

Appeal of Clayton E. Maiming 
Under Section 14 of the Veterans’ Preference Act 
of 1944 , As Amended 

Appeal of a removal from the position of Administra¬ 
tive Assistant, GS-6, $3700 per annum, Department of the 
Army, Office of the Quartermaster General, Washington, 
D. C.j effective August 4, 1950. 

Introduction 

Under date of July 3, 1950, a letter was directed to Mr. 
Manning “By Command of Major General Feldman,” 
over the signature of Colonel J. W. McDonald, Chief, Per¬ 
sonnel and Training Division, Office of the Quartermaster 
General. In this letter the removal of Mr. Manning was 
proposed on the basis of the following charge: 

“Lack of Suitability for Government Employment. 

“Evidence of record indicates that some time during 
the period March-April 1950, you participated with Ken¬ 
neth V. Roach, Sgt. A.F. 37342325 in abnormal sexual 
practice or practices. Such conduct is an indication of 
traits of character undesirable in a Government em¬ 
ployee.’ 1 

On July 12, 1950 Mr. Manning, through his attorneys, 
Howard J. McGrath and Claude L. Dawson, directed a 
letter of reply to the July 3rd notice of proposed re¬ 
moval. Mr. Manning’s reply contained a motion to dis¬ 
miss the charge on the ground that the notice of proposed 
action failed to comply with the procedural requirements 
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of Section 14 of the Veterans’ Preference Act. The mo¬ 
tion to dismiss stated that the July 3rd letter did not 
state any and all reasons, specifically and in detail as it 
did not state: 

“A. The specific date or dates or time of day of the 
happening of the alleged abnormal sexual practice or 
practices. 

“B. The specific place or places where such practice 
or practices took place. 

“C. The specific act or acts which the charging officer 
states constitute abnormal sexual practice or prac¬ 
tices. 

21 “D. What specific traits of character are un¬ 

desirable.” 

The motion also contended that the notice was defective 
in that it did not set forth a cause for separation which 
would promote the efficiency of the service. 

In addition to the motion to dismiss, the reply of Mr. 
Manning contained the letters denial of every allegation 
in the charge. He denied knowing any person by the 
name of Kenneth V. Roach. He denied that at any time 
or place during March-April 1950 he participated with 
Kenneth V. Roach in any abnormal sexual practice or 
practices. Mr. Manning requested that he be furnished 
a bill of particulars stating specifically the date or dates 
and the time of day of the alleged practice or practices, 
the place or places where the alleged practice or practices 
took place, and the specific act or acts of the alleged ab¬ 
normal sexual practice or practices. 

Included with the reply was an affidavit of Mr. Manning 
in which he denied knowing Kenneth V. Roach and denied 
participating in any abnormal sexual practice or practices 
with a person known as Kenneth V. Roach during the 
period March-April 1950. 
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Thereafter, on July 27, 1950 the following letter was 
sent to Mr. Manning “By Command of Major General 
Feldman” over the signature of Colonel McDonald: 

• • • • 

“2. Your reply has been carefully considered, particu¬ 
larly with reference to issues raised in paragraph 1 and 2 
thereof, in which you state “That the letter or notice of 
charges fails to comply with Section 14 of the Veterans’ 
Preference Act of 1944’ and ‘The letter or notice of 
charges does not set forth a cause for separation which 
will “promote the efficiency of the service.” ’ 

“3. In reference to your paragraph 1, it is considered 
that the provisions of Table 6 ‘Procedures in taking ad¬ 
verse actions under Part 22 of the Commission’s Regula¬ 
tions’ Chapter SI, Federal Personnel Manual, have been 
complied with. In this connection, paragraph Id of Table 
6 is quoted for your information—‘So far as practicable, 
cite specific incidents and dates.’ 

“4. In reference to your paragraph 2, the following 
excerpt from Chapter Sl-11 Federal Personnel Manual 
is quoted for your information: 

‘Limitations on discretion of appointing officers as to 
separations, suspensions, furloughs, and reductions in 
rank and salary 

‘The appointing officer must take the following action 
under the circumstances indicated: 

22 ‘1. He shall remove, demote or reassign to an 

other position any employee in the competitive 
service whose conduct or capacity is such that his re¬ 
moval, demotion, or reassignment will promote the effi¬ 
ciency of the service. (Required by Section 01.3(d) of 
Executive Order 9830, and by Section 9.101(a) of the 
Commission’s Regulations.) 
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‘The following grounds shall be included among those 
constituting sufficient cause for the removal of an em¬ 
ployee : 

< • • * 


‘b. Criminal, infamous, dishonest, immoral, or notori¬ 
ously disgraceful conduct/ 

“The conduct cited in letter of charge 3 July 1950 is 
considered to fall within the purview of paragraph lb, ' 
Chapter Sl-11 Federal Personnel Manual cited above, and 
as such, is considered to be an indication of traits of 
character undesirable in a Government employee. Conse¬ 
quently, it is considered that your removal will promote 
the efficiencv of the service. 

“5. Consideration of your reply does not justify a 
change in the proposed action. It is considered that evi¬ 
dence of record is sufficient to establish the absence of 
mistaken identity. Accordingly, you will be separated 
from the service at the close of business 4 August 
1950. • * *” 

Mr. Manning appealed to the Commission by letter of 
August 10, 1950 and his case was docketed for investiga¬ 
tion and adjudication. During the Commission’s investi¬ 
gation photostats and certified copies were obtained of 
pertinent documents in the files of the Department of the 
Army. In addition, affidavits were secured from the ap¬ 
pellant and from Kenneth V. Roach, who has been dis¬ 
charged from the Air Force and is now residing in Den¬ 
ver, Colorado. 

Following completion of the investigation a hearing 
was held in the Commission on November 3, 1950 pur¬ 
suant to the request of Mr. Manning. The hearing was 
attended by the appellant; his designated representatives, 
Messrs. Howard J. McGrath and Claude L. Dawson, 
Attorneys at Law; and the representative of the Depart- 
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ment of the Army, Office of the Quartermaster General, 
Colonel J. W. McDonald. 

Subsequent to the hearing a summarization was pre¬ 
pared of the relevant facts, contentions and questions in 
issue in connection with the case as developed during the 
hearing and copies thereof were sent to the parties for 
their inspection and signatures. Colonel McDonald signed 
and returned the summarization copy without notation. 
The appellant and his representatives signed and re¬ 
turned the summarization copy with several minor addi¬ 
tions and correction. 

23 The information obtained during the investiga¬ 
tion by the Commission; the signed summarization 
copies; and all memoranda and correspondence in con¬ 
nection with the case have been incorporated into the 
Commission’s appeal file which has been and is presently 
available for inspection by the parties concerned, and all 
matters therein have been duly considered in connection 
with the ad indication of the case. 

Analysis and Findings 

The information in the Commission’s appeal file estab¬ 
lishes, and the representative of the Department of the 
Army, Office of the Quartermaster General, at the hearing 
in the Commission stipulated, that at the time of the dis¬ 
missal of Mr. Manning on August 4, 1950, he was a 
preference eligible within the meaning of Section 14 of 
the Veterans’ Preference Act of 1944, as amended, and as 
such, entitled to the benefits of the Section, including the 
right of appeal to the Civil Service Commission. 

The Department proceeded against Mr. Manning by the 
July 3, 1950 letter of Colonel McDonald which constituted 
the advance written notice of proposed adverse action. 
The appellant was allowed a reasonable time in which to 
reply to the charge against him and he did so reply by 
his submissions of July 12, 1950. The answer of the ap- 
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pellant was duly considered in the Department and, there¬ 
after, by letter of July 27, 1950, he was advised of the 
adverse decision to effect his dismissal. The removal of 
Mr. Manning was made effective at the close of business 
August 4, 1950. Hence, he received a period of advance 
notice in excess of the thirty days required by law. 

The sole questions raised by the appellant and his rep¬ 
resentatives in regard to the procedural requirements 
being met by the Department in effecting his discharge 
relates to the specificity and detail of the charge pre¬ 
ferred. Section 14 of the Veterans’ Preference Act re¬ 
quires that a preference eligible employee whose removal 
is sought must be given “any and all reasons, specifically 
and in detail,” for the action proposed. It is contended 
by and in behalf of the appellant that the July 3rd notice 
of proposed action is deficient as it does not state the 
date or dates of the alleged act or acts, the time of day 
such act or acts allegedly occurred, and the place or 
places where the alleged practice or practices took place. 
In addition, it is submitted that the notice is improper 
as the alleged abnormal sexual practice or practices are 
not stated, and there is no statement as to what specific 
traits of character are considered undesirable. 

The requirement in Section 14 that the employing 
agency supply a preference eligible employee any and all 
reasons, specifically and in detail, does not mean that a 
charge must meet the technical nicety of a criminal indict¬ 
ment. The reasons must be given specifically enough, and 
in sufficient detail, that the employee may understand 
clearly the alleged grounds for the proposed action, know 
the particular offense or deficiencies charged against him, 
and thus be in a position to submit his defense. Measured 
by this standard it is believed that the charge pre¬ 
ferred against Mr. Manning is specific and in detail 
24 within the meaning of Section 14. The charge 
defines a definite period (March-April 1950), names 
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a specific person as the other participant in the alleged 
acts, and gives a clear statement that the actions com¬ 
plained of are abnormal sexual practices. 

Mr. Manning has consistently denied the charge 
against him and has repeatedly denied even knowing Ken¬ 
neth V. Roach, who is alleged to have participated in the 
abnormal sexual practices with him. The appellant and 
his representatives have exhaustively discussed the state¬ 
ments that Mr. Roach gave to the military authorities 
and to the Commission. They have pointed out that there 
are certain discrepancies in the statements of Mr. Roach 
and, furthermore, that certain descriptions given by Mr. 
Roach are at variance wtih the actual facts. 

It is recognized that there are inconsistencies between 
the statements and descriptions given by Mr. Roach and 
the facts as stated by Mr. Manning. However, the one 
impressive fact that stands out is that Mr. Roach offers 
information which makes it clear that he did visit Mr. 
Manning’s apartment and did know Mr. Manning. Even 
recognizing that there may be discrepancies in Mr. 
Roach’s description of Mr. Manning and his apartment, 
he could not have given the information he did give 
unless he knew Mr. Manning and visited his apartment. 
Furthermore, no motive has been shown for Mr. Roach 
manufacturing the storv out of the whole cloth, if indeed 
he could have manufactured such a story without knowing 
Mr. Manning and without visiting Mr. Manning’s apart¬ 
ment. 

Mr. Manning has submitted certain affidavits as testi¬ 
monials of his good character, including the statement of 
Dr. McMahon that he would not believe Mr. Manning 
committed the acts charged unless he saw them com¬ 
mitted as Mr. Manning revealed no predisposition to ab¬ 
normality. We have considered these affidavits very care¬ 
fully but do not find them necessarily inconsistent with 
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the possibility or likelihood that Mr. Manning committed 
the acts with which he is charged. 

In view of the entire record it is found that the De¬ 
partment of the Army could reasonably conclude that Mr. 
Manning was guilty as charged and that it would not be 
in the public interest to retain him in the service. No 
convincing reason is perceived for questioning the cor¬ 
rectness of the Department’s action. 

In the light of all of the evidence and the foregoing 
analysis it is found that the discharge of Mr. Manning 
on August 4, 1950 was effected for such cause as will pro¬ 
mote the efficiency of the service as provided in Section 14 
of the Veterans’ Preference Act, and that the personnel 
action by the Department of the Army, Office of the 
Quartermaster General, was not arbitrary, unreasonable 
or capricious. 

Recommendation 

Under all of the facts and circumstances of the case it 
does not appear that the rights of Mr. Manning as a 
veteran have been violated or that there was any injustice 
in connection with his removal. Accordingly, it is recom¬ 
mended that no change be made in the personnel action 
of the Department or of the Army, Office of the Qurter- 
master General, effecting his separation on August 4, 
1950. 

25 Mr. Manning and the Department of the Army, 
are privileged, in the event that either is not satis¬ 
fied with this decision, to appeal further to the Com¬ 
missioners, IT. S. Civil Service Commission, Washington 
25, D. C., within seven (7) days of its receipt. Regula¬ 
tions provide that Mr. Manning or the Department of the 
Army, Office of the Quartermaster General may be 
granted an opportunity to appear before the Commis¬ 
sion’s Board of Appeals and Review in case an appeal 
is made to the Commissioners, or that further represents- 
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tions may be made by submission of pertinent material 
in writing. Request for such a hearing, if desired, should 
be made at the same time the appeal is submitted to the 
Commissioners. 


Alfred Klein 

Chief Law Officer 

25 Exhibit #3 

UNITED STATES CIVIL SERVICE COMMISSION 

Washington 25, D. C. 

Address only 

“Civil Service Commission” 
In your reply refer to 
File CL :KR :id 
and date of this letter 

November 21, 1950 

REGISTERED MAIL —DELIVER TO ADDRESSEE 
ONLY 

Mr. Clayton E. Manning 
1411 Harvard Street, N. W. 

Washington, D. C. 

Dear Mr. Manning: 

There is transmitted herewith a copy of my findings 
and recommendation in the Section 14 Veterans’ Prefer¬ 
ence Act appeal described below: 

Appeal of: Clayton E. Manning 

Action appealed: Removal from the position of Ad¬ 
ministrative Assistant, GS-6, $3700 per annum, effective 
August 4,1950. 

Employing Agency: Department of the Army, Office 
of the Quartermaster General, Washington, D. C. 
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Decision: Removal action affirmed. 

There is also enclosed herewith a copy of the summari¬ 
zation of the hearing held in the Commission in connec¬ 
tion with the above appeal. 

For the Commission: 

Very respectfully, 

Alfred Klein 

Chief Law Officer 

USC SC- CL 16 

Washington, D. C. August 1950 

Enclosure 

27 Exhibit #4 

BEFORE THE BOARD OF APPEALS & REVIEW 
UNITED STATES CIVIL SERVICE COMMISSION 

To the Commissioners, 

U. S. Civil Service Commission 

In Re: Appeal of Clayton E. Manning 

NOTICE is hereby given that the undersigned, Clayton 
E. Manning hereby appeals to the Commissioners, U. S. 
Civil Service Commission from the findings and recom¬ 
mendation of Alfred Klein, Chief Law Officer of the U. S. 
Civil Service Commission rendered on November 21, 1950, 
a copy of which was received by this undersigned on 
November 30, 1950. 

The appeal is taken upon the grounds and the reason 
that there is no evidence of any kind and character to 
support the findings and recommendation of the Chief 
Law Officer. 

Demand is made for a hearing at which the undersigned 
may appear and offer testimony and the testimony of wit¬ 
nesses. I hereby designate as my counsel, Claude L. 
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Dawson, 917 15th Street, N. W., Washington, D. C. and 
Howard J. McGrath, 1101 Vermont Ave., N. W., Wash¬ 
ington, D. C., and request that my counsel and myself be 
given reasonable notice of the time and place of hearing. 

Dated this 30th day of November, 1950. 

/s/ Clayton E. Manning 
Clayton E. Manning 
1411 Harvard Street, N. W. 
Washington, D. C. 

28 Exhibit 5 

BAR :HCB: JWL 
May 25, 1951 

Mr. Clayton E. Manning 
1411 Harvard Street, N. W. 

Washington, D. C. 

Dear Mr. Manning: 

Reference is made to your appeal, under Section 14 of 
the Veterans’ Preference Act of 1944, from the decision 
of the Commission’s Chief Law Officer sustaining the 
action taken by the Department of the Army, Office of 
the Quartermaster General, Washington, D. C., in remov¬ 
ing you from the position of Administrative Assistant, 
effective August 4, 1950, as a result of charges preferred 
against you. 

The decision of the Chief Law Officer was based on the 
considerations set forth in his memorandum of November 
21, 1950, copy of which was furnished you. 

The Commission’s Board of Appeals and Review’, after 
careful consideration of all the facts and circumstances 
in your case, including the representations made in your 
behalf at a hearing before the Board on March 2, 1951, 


has found that the decision of the Chief Law Officer was 
warranted and that decision, therefore, is affirmed- In 
accordance with the Commission’s rules and regulations 
pursuant to reopened appeals under Section 14 of the 
Veterans’ Preference Act, no further appeal will be ac¬ 
cepted in this case unless new and material evidence is 
submitted. 

Very respectfully, 

Chas. R. Anderson, Chairman 
Board of Appeals and Review 

29 • Affidavit 

EXHIBIT B 

STATE OF COLORADO ) 

CITY & COUNTY OF DENVER ) 

I, Kenneth Vincent Roach, 3903 Wolfe Street, Denver, 
Colorado, being duly sworn hereby depose and say: 

That I first met Clayton Manning in the washroom of 
the Mayflower Hotel on Connecticut Avenue, Washington, 
D. C. on or about the middle of December 1949. We 
struck up an acquaintanceship outside of the hotel on the 
street corner. We walked down the street and to his 
apartment. I would not say that either one of us propo¬ 
sitioned the other. It was a case of mutual expectation. 
After we got to his apartment, Mr. Manning took the 
initiative. We had one drink of wine. He suggested that 
we retire. After we got in bed he made the advances, 
running his hands over my body and my sexual organ. 
As we approached the climax we sat on the floor facing 
each other with our legs entwined and through mutual 
masturbation quickly reached the climax. I spent the 
night with him and did not have any such experience with 
him again that night or the next day. In our discussion 
on this first occasion, Mr. Manning stated that he had 
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never had sexual intercourse with a woman and that anal 
or oral homosexual relations had no appeal for him. 

I telephoned him several times thereafter, but visited 
him on two subsequent occasions in his apartment. The 
two subsequent visits were made early in February and 
March, respectively. On my second visit, no homosexual 
act occurred. On my third visit to Mr. Manning’s apart¬ 
ment we had homosexual relations (mutual masturbation) 
early in the evening and the next morning. 

30 Mr. Manning mentioned man with whom he was 
very friendly but I do not recall his name. I do 
not know any of his associates or any place that he 
frequented. 

Mr. Manning resided in an apartment house located 
at 1411 Harvard, N. W., Washington, D. C. His apart¬ 
ment house is located about two doors from a floral shop 
on 14th Street. To reach his apartment, you ascend sev¬ 
eral stairs to the porch and enter through a glass swing¬ 
ing double door and ascend a few additional stairs. His 
apartment is to the left. I have drawn a diagram of the 
location of his apartment in attachment 1 and a layout 
of the arrangement of his apartment and its furnishings 
which I desire to incorporate in my sworn statement. 

Mr. Manning’s apartment was furnished in bright col¬ 
ors, red and black predominating. On one wall there 
was an electrically lighted fish bowl with one fish of a 
tropical variety in it. There was a wing back chair in 
the combination living and sleeping room, a studio couch 
which makes out into a double bed, it has pillows as a 
back when used as a couch. He had modernistic lamps 
with red shades. His telephone was located in the hall 
way of his apartment. He had a console radio with a 
good selection of classical records and a writing desk. 
I have indicated the layout of the furnishings to the 
apartment in attachment 1. 
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I was known to Mr. Manning as “Bill.” I never gave 
Mr. Manning my address or a telephone number where 
I could be reached. I was always dressed in civilian 
clothes when I met him or visited his apartment. 

Mr. Manning appeared to be about thirty-five to thirty- 
eight years of age; to be about five-feet-ten-inches tall; 
to weigh about one hundred fifty five pounds; and 
to have a heavy beard. His eyes were blue and 
31 deep set. His hair was black with a slight tinge 
of gray. He told me his mother lived in central 
Indiana and that he had a married brother with a small 
daughter. He also told me that he worked with the 
quartermaster general’s office in a supervisory capacity 
and had resided in Washington, D. C. for several years. 

I have read the foregoing statement consisting of two 
typewritten pages, each of which I have initialed. I have 
made the corrections shown and have placed my initials 
opposite each one. I fully understand this statement 
and it is true and complete and made of my own free 
will without any threat, promise of immunity, or induce¬ 
ment. I addition, I have prepared in advance of the 
interview which resulted in this sworn statement a written 
statement and a drawing of the apartment house and the 
arrangement of the apartment occupied by Mr. Manning. 
This statement is labeled as attachment one and is incor¬ 
porated in this statement. The facts contained in this 
affidavit and attachment one are true to the best of my 
knowledge and belief. 

I am aware that this statement is made without a 
pledge of confidence and may be used in an official hear¬ 
ing before the U. S. Civil Service Commission and Mr. 
Manning. 


/s/ Kenneth V. Roach 
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SUBSCRIBED AND SWORN TO BEFORE ME 
AT DENVER, COLORADO THIS SIXTH DAY 
OF OCTOBER A. D. 1950. 


/s/ Hilton T. Hendrix, Investigator 

* # • # 
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Affidavit 

DISTRICT OF COLUMBIA ) 

WASHINGTON, D. C. ) SS: 

I, Karl Ruediger, 4808 Brandywine Street, N. W., 
Washington, D. C., being duly sworn hereby depose and 
say: 

That I am employed in the capacity of Appeals Exam¬ 
iner, Office of the Chief Law Officer, United States Civil 
Service Commission, Washington, D. C., and was so em¬ 
ployed during the entire calendar year 1950. 

That on or about August 11, 1950, in my official 
capacity as Appeals Examiner, Office of the Chief Law 
Officer, U. S. Civil Service Commission, I received and 
docketed for investigation the Section 14, Veterans’ Pref¬ 
erence Act appeal of Mr. Clayton E. Manning with re¬ 
spect to his discharge from the Department of the Army, 
Office of the Quartermaster General. 

That in the usual course of handling such Section 14, 
Veterans’ Preference Act appeals, upon the completion of 
the Commission’s investigation of the discharge action in 
Mr. Manning’s case on October 27, 1950, I caused to be 
scheduled a hearing on such appeal at the request of the 
appellant. 

That in notifying the parties concerned of the date of 
said hearing, I informed each party notified that 

34 the complete Commission appeal file, which con¬ 
tained all of the reports of the Commission’s in- 
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vestigation, was available for their inspection between 
October 27, 1950, and November 3, 1950. 

That on or about November 3, 1950, I conducted a 
hearing on the Section 14, Veterans’ Preference Act ap¬ 
peal of Mr. Manning. 

That Mr. Manning was personally present at such hear¬ 
ing and was represented thereat by Messrs. Claude L. 
Dawson and Howard J. McGrath, Attorneys at Law. 

That the Department of the Army, Office of the Quar¬ 
termaster General, was represented at such hearing bv 
Colonel J. W. McDonald. 

That during the hearing held in the Commission on or 
before November 3, 1950, the complete Commission appeal 
file was at all times available for inspection, reference 
and use by any and all parties, and that from time to 
time during such hearing the parties concerned did refer 
to and make use of such appeal file. 

That following the completion of the hearing in the 
Commission, in the usual course of my duties, I prepared 
a summarization of the proceedings at such hearing and 
had copies of same mailed to the parties concerned for 
their inspection and signature. 

That the parties concerned reviewed and signed such 
hearing summarization copies and returned such copies to 
the Commission where they were included in the appeal 
file and became parts of the Commission’s official record 
in Mr. Manning’s case. 

/s/ Karl Ruediger 
Karl Ruediger 
Appeals Examiner 








Subscribed and sworn to before me, a notary public, in 
and for the District of Columbia, this 14th day of March, 
1952. 

/s/ R. E. Saunders 
Notary Public 

My Commission expires Jan 1 -1956 

• • • • 

35 Filed Oct 10 1952 Harry M. Hull, Clerk 

Plaintiff's Motion for Summary Judgment 

Comes now the plaintiff in the above-entitled cause and 
moves for a summary judgment in his behalf upon the 
grounds that the plaintiff is entitled to judgment as a 
matter of law. This motion is based upon the records 
and files in this cause and the report of the Commis¬ 
sioner of Veterans Cases on the defendants’ motion for 
a summary judgment. 

/s/ Claude L. Dawson 
Claude L. Dawson 
/s/ Howard J. McGrath 
Howard J. McGrath 
Attorneys for the Plaintiff. 

36 Filed Dec 18 1952 Harry M. Hull, Clerk 

Order 

This case having come on for hearing upon cross- 
motions for summary judgment and it appearing to the 
court that there is no substantial question of any ma¬ 
terial fact and it further appearing that the defendants 
are entitled to judgment as a matter of law, it is by the 
court this 18th day of December, 1952, 

ORDERED, that plaintiff’s motion for summary judg¬ 
ment be and the same is hereby denied and it is further 
ordered that defendants’ motion for summary judgment 
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be and the same is hereby granted, and it is further or¬ 
dered that judgment be and the same is hereby entered 
for the defendants. 

/s/ F. Dickinson Letts 
JUDGE 

* • • • 

37 Filed Feb 14 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 14th day of February, 1953, 
that Clayton E. Manning, Plaintiff in the above entitled 
cause, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 18th day of December, 1952 
in favor of the defendants, against said plaintiff. 

/s/ Claude L. Dawson 
Claude L. Dawson 
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QUESTION PRESENTED 

Whether the appellant, a discharged employee of the De¬ 
partment of the Army, had notice of the charges against 
him as required by Section 14 of the Veterans Preference 
Act. 
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2Umteb states Court of appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,789 

Clayton E. Manning, appellant 

v. 

Robert T. Stevens, Secretary of the Army, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the case 

Appellant, Clayton E. Manning, challenged his discharge 
from employment as a civilian, Administrative Assistant, 
G.S.-6, in the office of the Quartermaster General, Depart¬ 
ment of the Army, by filing an action in the United States 
District Court for the District of Columbia, naming as de¬ 
fendants the Secretary of the Department of the Army and 
members of the United States Civil Service Commission. 
On the basis of exhibits and an affidavit filed by these de¬ 
fendants, the District Court concluded that the procedural 
requirements of the Veterans Preference Act and civil 
service laws, rules and regulations had been met, and 
granted defendant’s motion for summary judgment and 
denied a like motion filed by the appellant. From that 
order, appellant takes this appeal. 

From the complaint and exhibits in the record it appears 
that appellant is a veteran preference eligible as that term 
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is defined in the Veterans Preference Act. On July 3,1950, 
appellant was served with a notice of proposed separation 
from service (J.A. 10). This notice stated: 

2. The following charge is filed against you with a 
view toward your separation from the service: 

Lack of suitability for Government Employment. 
Evidence of record indicates that some time during 
the period March-April 1950, you participated with 
Kenneth V. Roach, Sgt. A.F. 37342325 in abnormal 
sexual practice or practices. Such conduct is an indi¬ 
cation of traits of character undesirable in a govern¬ 
ment employee. 

The appellant responded with a motion to dismiss 
charges, answers to charges, and an affidavit in which he 
denied all the charges (J.A. 5-8). These papers were dated 
July 12, 1950. The appellee responded on July 27, 1950, 
contending that the answer to the charges was inadequate 
to suspend the previously fixed termination of employment 
at the close of business on August 4,1950. 

On August 10, 1950, appellant noted an appeal with the 
Civil Service Commission. (J.A. 23.) An Appeals Examiner 
of the Commission supervised an investigation in Wash¬ 
ington, D. C., and Denver, Colorado. A copy of a criminal 
investigation report made by the Military District of Wash¬ 
ington, D. C., dated May 31, 1950, was also obtained. 
This information was inspected and examined by appel¬ 
lant prior to a hearing of November 3,1950. At this hearing 
appellant testified and offered affidavits. Because the 
Commission had no power of subpoena, the Kenneth 
Roach referred to in the notice of proposed separation did 
not personally appear at this hearing. (J.A. 19-28, 38, 39.) 

The Chief Law Officer of the Commission reviewed all 
the evidence and concluded that the notice of separation 
involved did comply with the requirements of the applicable 
statute: 

The requirement in Section 14 that the employing 
agency supply a preference eligible employee any and 
all reasons, specifically and in detail, does not mean that 
a charge must meet the technical nicety of a criminal 
indictment. The reasons must be given specifically 
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enough, and in sufficient detail, that the employee may 
understand clearly the alleged grounds for the proposed 
action, know the particular offense or deficiencies 
charged against him, and thus be in a position to submit 
his defense. Measured by this standard it is believed 
that the charge preferred against Mr. Manning is 
specific and in detail within the meaning of Section 14. 
The charge defines a definite period (March-April 
1950), names a specific person as the other participant 
in the alleged acts, and gives a clear statement that 
the actions complained of are abnormal sexual prac¬ 
tices. (J.A. 29.) 

With regard to the validity of the charges, the Chief Law 
Officer stated: 

* * # the one impressive fact that stands out is that 
Mr. Roach offers information which makes it clear 
that he did visit Mr. Manning’s apartment and did 
know Mr. Manning. Even recognizing that there may 
be discrepancies in Mr. Roach’s description of Mr. 
Manning and his apartment, he could not have given 
the information he did give unless he knew Mr. Man¬ 
ning and visited his apartment. Furthermore, no 
motive has been shown for Mr. Roach manufacturing 
the story out of the whole cloth, if indeed he could 
have manufactured such a story without knowing Mr. 
Manning and without visiting Mr. Manning’s apart¬ 
ment. (j.A. 30.) 

The removal action was affirmed by the Chief Law Officer 
(J.A. 32-33). 

Thereafter, on November 30, 1950, appellant filed an ap¬ 
peal with the Board of Appeals and Review of the Civil 
Service Commission (J.A. 33). The action of the Depart¬ 
ment of the Army was again affirmed; 

The Commission’s Board of Appeals and Review, 
after careful consideration of all the facts and circum¬ 
stances in your case, including the representations 
made in your behalf at a hearing before the Board 
on March 2, 1951, has found that the decision of the 
Chief Law Officer was warranted and that decision, 
therefore, is affirmed. * * * (J.A. 34-35.) 

On December 13,1951, appellant filed his complaint in the 
District Court. (J.A. 2-9.) Summary judgment was granted 
in favor of the appellee on December 18, 1952. (J.A. 40). 
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STATUTE INVOLVED 

Section 14 of the Veterans Preference Act, 5 U.S.C. 863 
provides: 

No permanent or indefinite preference eligible, who 
had completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future ap¬ 
pointment except for such cause as will promote the 
efficiency of the service and for reasons given in writing, 
and the person whose discharge, suspension for more 
than thirty days, furlough without pay, or reduction 
in rank or compensation is sought shall have at least 
thirty days’ advance written notice (except where there 
is reasonable cause to believe the employee to be guilty 
of a crime for which a sentence of imprisonment can 
be imposed), stating any and all reasons, specifically 
and in detail, for any such proposed action; such prefer¬ 
ence eligible shall be allowed a reasonable time for 
answering the same personally and in writing, and for 
furnishing affidavits in support of such answer, and 
shall have the right to appeal to the Civil Service Com¬ 
mission from an adverse decision of the administrative 
officer so acting, such appeal to be made in writing 
within a reasonable length of time after the date of 
receipt of notice of such adverse decision: Provided, 
That such preference eligible shall have the right to 
make a personal appearance, or an appearance through 
a designated representative, in accordance with such 
reasonable rules and regulations as may be issued by 
the Civil Service Commission; after investigation and 
consideration of the evidence submitted, the Civil 
Service Commission shall submit its findings and rec¬ 
ommendations to the proper administrative officer and 
shall send copies of the same to the appellant or to 
his designated representative, and it shall be manda¬ 
tory for such administrative officer to take such cor¬ 
rective action as the Commission finally recommends: 
Provided further, That the Civil Service Commission 
may declare any such preference eligible who may have 
been dismissed or furloughed without pay to be eligible 
for the provisions of section 864 of this title. (June 
27, 1944, c. 287, Sec. 14, 58 Stat. 390) 
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SUMMARY OF ARGUMENT 

Appellant’s contention that he was not given reasons for 
his discharge from federal employment, as required by 
section 14 of the Veterans Preference Act, is unsound. He 
was timely informed of the particular activity, the time of 
that activity, and the full name and identification of the 
co-participant in the activity forming the basis of the 
charges against him. Such information was sufficient to 
enable appellant to present any defense he had, and was in 
full compliance with statutory requirements. 

ARGUMENT 

Appellant’s Discharge Was In Accordance with the Procedural 

Requirements of Section 14 of the Veterans Preference Act 

Appellant, like any citizen of the United States, has no 
right to Government employment. Whatever rights he has 
must come from Acts of Congress. Bailey v. Richardson, 
86 U.S. App. D.C. 248, 182 F. 2d 46 (1950), affirmed by an 
equally divided court, 341 U.S. 918. He must show that 
one or more of the steps in the administrative proceedings 
“. . . is plainly and palpably inconsistent with law.” 

Carter v. Forrestal, 85 U.S. App. D.C. 53, 55, 175 F. 2d 
364 (1949), cert, denied 338 U.S. 832. He must sho-w there 
has been “a substantial departure from applicable proce¬ 
dures # * or like error going to the heart of the admin¬ 
istrative determination # * *.” (Emphasis added.) 

Powell v. Brannon, 91 U.S. App. D.C. 16, 17, 196 F. 2d 871, 
873 (1952) and numerous cases there cited; Blackmon v. 
Lee, 92 U.S. App. D.C. —, 205 F. 2d 13, 14 (1953). 

Section 14 of the Veterans Preference Act, insofar as 
is pertinent to this case, requires “notice”, “cause” and 
“reasons”. The notice given appellant stated the cause 
for his discharge from federal employment was “ [l]ack of 
suitability” due to “traits of character undesirable in a 
government employee.” As the reason for his discharge 
and in support of this cause for dismissal, appellant was 
informed of the particular facts which led to charges being 
placed against him. He was given the answers to these 
questions: “What conduct”, “when”, and “with whom.” 
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With these facts it was possible to minutely narrow the 
charge, and to formulate his defense with exactness. Thus, 
there was substantial compliance with the Veterans Prefer¬ 
ence Act, and this is all that is required. Blackmon v. Lee, 
supra; Terry v. Stevens, No. 11,474, decided by this Court 
on April 16, 1953; Powell v. Bramnan, supra; Kutcher v. 
Gray, 91 U.S. App. D.C. 266, 296, 199 F. 2d 783, 786 (1952); 
Deviny v. Campbell, 90 U.S. App. D.C. 171, 194 F. 2d 876 
(1952); Carter v. Forrestal, supra. 

Appellant’s sole argument is that the notice given him 
was in violation of section 14 of the Veterans Preference 
Act because the reason for the administrative action was 
not set forth “specifically and in detail.” He does not argue 
that the facts of which he was notified were insufficient to 
apprize him of the nature of the charge against him. His 
position, simply stated, amounts to an argument that he was 
entitled to more facts, regardless of his need for those facts. 
He had no need for additional facts. There could not have 
been any doubt in his mind concerning the type of evidence 
which would be beneficial to his defense. 

He was notified that the events which formed the basis 
of the charge against him had occurred during a stated 
two month interval. The particular conduct was described 
with the phrase “abnormal sexual practice or practices.” 
True, the appellee could, conceivably, have been more 
specific by describing the conduct in greater detail. Yet, 
appellant was apprized that bodily activity of a limited 
range was being designated. 1 Finally, to pinpoint the whole 

Section 22-3502 (a) of D. C. Code (1951) dispenses with spe¬ 
cificity and detail in a formal indictment on charge of sodomy: 

“* * * And in any indictment for the commission of any of 
the acts, hereby declared to be offenses, it shall not be necessary 
to set forth the particular unnatural or perverted sexual practice 
with the commission of which the defendant may be charged, 
nor to set forth the particular manner in winch said unnatural 
or perverted sexual practice was committed, but it shall be suf¬ 
ficient if the indictment set forth that the defendant committed 
a certain unnatural and perverted sexual practice * * *: 

Provided, that the accused, on motion, shall be entitled to be 
furnished with a bill of particulars, setting forth the particular 
acts which constitute the offense charged.” 
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matter, appellant was informed of the first name, middle 
initial, last name, and Air Forces serial number of the only 
other participant in this conduct. 

The only pertinent case cited by appellant is Beak v. 
Pace, 88 U.S. App. D.C. 50,185 F. 2d 997 (1950). In citing 
this case, appellant hopes to persuade the Court to hold 
that in addition to the facts contained in the notice, the 
appellee should also be required to specify the place where 
the above stated events occurred. He does not argue that 
the designation of any particular place might mitigate the 
charge against him, but simply argues from the premise 
that the Beak case sets forth an absolute requirement to 
which every dismissal notice must conform. 

The Deak case does contain language which on the sur¬ 
face supports appellant’s position. It concerned a dismissal 
notice, offered in compliance with 5 U.S.C. 652, which, in 
effect, charged: ‘‘You have attended a meeting.” The only 
other information given the employee was that the meeting 
was sponsored by the Communist Party. This notice w^as 
given in 1948, at which time our official foreign relations 
with Russia had only recently completed a full cycle. The 
once officially sponsored “Uncle Joe” philosophy had by 
1948 become a source of condemnation. This Court held 
the notice insufficient. This was correct, for in order that 
the employee be able to distinguish w T hether or not the 
charge involved attendance at an officially sanctioned meet¬ 
ing, it was very pertinent to know where such meeting was 
held. Place and time were so critical as to be a part of the 
charge, and vital to a determination of the validity of the 
charge. 

The place where the conduct charged in the present case 
occurred is an immaterial element. Specification of the 
place would have added new information, but would have 
added nothing to appellant’s knowledge of the type of 
defense which it was necessary for him to present. The 
Veterans Preference Act requires all “reasons” but does 
not require all “details”. The obvious reason for the 
statutory requirement is that the reasons be stated “ * * * 
-with sufficient clarity and detail to appraise him of the 



fundamental basis of the charges” (Emphasis added) 
Money v. Wallin , 2 88 F. Supp. 980, 981 (D.C. Penn. 1950), 
rehearing denied S9 F. Supp. 932, affirmed on other grounds 
186 F. 2d 411 (3rd Cir. 1951), cert, denied 341 U.S. 935. 
This appellant was fully appraised of the fundamental basis 
of the charges against him without specification of the place 
of the conduct. Though such information might not have 
been irrelevant in the present case, yet the careful language 
in Beak is pertinent: 

What may satisfy the statutory requirements for full 
information in the circumstances of one case, may be 
wholly irrelevant to the circumstances of other cases, 
p. 51 of 88 U.S. App. D.C. 

This statement from Bailey v. Richardson, supra, is also 
pertinent: 

The claim must be that the due process clause re¬ 
quires, in dismissals of subordinate Government em¬ 
ployees, specificity in charges equivalent to that of 
valid criminal charges, confrontation of witnesses, 
cross-examination of them, and hearing upon evidence 
openly submitted. Even if the due process clause 
applies, we think it does not require so much. p. 260 
of 86 U.S. App. D.C. 

In Mulligan v. Dunlap, 108 F. Supp. 296 (D.C. D.C. 1952) 
Judge Youngdahl of our District Court upheld a discharge 
notice, submitted in compliance with 5 U.S.C. 652, which 
contained even less detail than the present notice. In that 
case the reason given for discharge was the acceptance of 
fees and gifts from two named individuals over a period of 
years. The fees and gifts were not described further. 
There was no elaboration upon the phrase “period of 
years.” Finally, as in the present case, the place where the 
fees and gifts were transferred was not mentioned. That 
Court, in holding this notice valid, specifically distinguished 
the Beak case. 

Deak, therefore, is not authority for a universal require¬ 
ment that every discharge notice specify the place of the 

2 A related case. Money v. Anderson, No. 11,698, was pending in 
this Court at the time this brief was filed. 
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events which are the basis of the asserted cause for dis¬ 
charge. As there stated, every case must be judged on its 
own peculiar facts. In the present case appellant was given 
all information essential to the formulation of a fair defense 
to the charges here involved. Deak v. Pace, supra. 

Appellant’s brief contains several innuendoes which, as 
recognized by appellant himself, raise no issue of law. The 
question whether appellant is the person referred to in the 
affidavit of Roach has been decided, and reviewed on two 
levels, by designated administrative bodies. The designa¬ 
tion of these decisions as “stupid” adds nothing to the 
proper disposition of the case. As was told appellant by 
the administrative body (J.A. 21), there was no authority to 
subpoena Roach or any records relating to Roach. See 
Poivell v. Brannan, supra; Devimj v. Campbell, supra; and 
Bailey v. Richardson, supra. The affidavit of Roach was 
not the only evidence against appellant (J.A. 20, 27, 38). 
Though the affidavit was obtained after appellant had left 
employment, the information subsequently incorporated in 
that affidavit had obviously been known to appellee from 
the time of appellant’s notice of discharge. Nor was Roach 
the only source of the evidence, because the Department had 1 * 
the May 31, 1950, report by the Military District of Wash¬ 
ington, D. C., available to it at the time the notice of separa¬ 
tion was given to appellant on July 3,1950. (J.A. 20A.) The 
notice being valid, appellee was under no compulsion to 
amend that notice. 

Appellee’s compliance with the Veterans Preference Act, 
and the validity of the charges have been reviewed by three 
administrative bodies. Although the review by the Civil 
Service Commission is called an appeal, that body conducted 
its own independent investigation, allowed appellant to 
freely inspect the results of the investigation prior to hear¬ 
ing, and to offer his own evidence at the hearing. (J.A. 
20-21.) The validity of the administrative action, and 
initial notice of discharge w T as affirmed by the Chief Law 
Officer (J.A. 29-32) and Board of Appeals and Review (J.A. 
35). 
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Throughout these proceedings appellant denied ever 
having known Roach. He maintained this defense even 
after he had been allowed to inspect Roach’s affidavit and 
learned that Roach had stated he was known to appellant 
as “Bill”. (J.A. 20,37) and the place specified by Roach as 
the scene of their activities. Under such circumstances it is 
inconceivable that greater detail in the discharge notice 
could have helped appellant formulate his defense. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the administrative determinations, and the order of 
the District Court denying appellant’s motion for summary 
judgment and granting appellee’s motion for summary 
judgment, should be affirmed. 

Leo A. Rover, 

United States Attorney. 

Welliam J. Peck, 
Assistant United States Attorney . 
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